128 T.C. No. 14

UNI TED STATES TAX COURT

CALI FORNI ANS HELPI NG TO ALLEVI ATE MEDI CAL PROBLEMS, | NC.
Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20795-05. Filed May 15, 2007.

P provided counseling and other caregiving services
(collectively, caregiving services) to its nenbers, who were
individuals with debilitating diseases. P also provided its
menbers with medi cal marijuana pursuant to the California
Conpassi onate Use Act of 1996, codified at Cal. Health &
Safety Code sec. 11362.5 (West Supp. 2007). P charged its
menbers a nenbership fee that generally reinbursed P for its
costs of the caregiving services and its costs of the
medi cal marijuana. R determned that all of P s expenses
wer e nondeducti bl e under sec. 280E, |.R C, because, R
determ ned, the expenses were incurred in connection with
the trafficking of a controlled substance.

Hel d: Sec. 280E, I.R C., precludes P from
deducting its expenses attributable to its provision of
medi cal nmarijuana.

Hel d, further, P s provision of its caregiving
services and its provision of nedical marijuana were
separate trades or businesses for purposes of sec.
280E, I.R C; thus, sec. 280E, |I.R C., does not
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preclude P from deducting the expenses attributable to
t he caregi ving services.

Matt hew Kum n, Henry G Wkowski, and WIllian G Panzer, for

petitioner.

Margaret A. Martin, for respondent.

LARO, Judge: Respondent determ ned a $355, 056 deficiency in
petitioner’s 2002 Federal incone tax and a $71,011 accuracy-
rel ated penalty under section 6662(a).! Follow ng concessions by
respondent, including a concession that petitioner is not |iable
for the determ ned accuracy-related penalty, we deci de whet her
section 280E precludes petitioner fromdeducting the ordinary and
necessary expenses attributable to its provision of nedical
marij uana pursuant to the California Conpassionate Use Act of

1996, codified at Cal. Health & Safety Code sec. 11362.5 (West

1 Unl ess otherw se indicated, section, subchapter, and
chapter references are to the applicable versions of the Internal
Revenue Code, and Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Supp. 2007).2 W hold that those deductions are precluded. W
al so deci de whet her section 280E precludes petitioner from
deducting the ordinary and necessary expenses attributable to its
provi sion of counseling and other caregiving services
(collectively, caregiving services). W hold that those
deductions are not precluded.
FI NDI NGS OF FACT

Certain facts were stipulated and are so found. The
stipulation of facts and the exhibits attached thereto are
incorporated herein by this reference. Wen the petition was
filed, petitioner was an inactive California corporation whose
mai | i ng address was in San Francisco, California.

Petitioner was organi zed on Decenber 24, 1996, pursuant to

the California Nonprofit Public Benefit Corporation Law, Cal.

2 At a general election held on Nov. 5, 1996, the California
el ectors approved an initiative statute designated on the ball ot
as Proposition 215 and entitled “Medical Use of Marijuana”. See
People v. Mwer, 49 P.3d 1067, 1070 (Cal. 2002). The statute,
the California Conpassionate Use Act of 1996, codified at Cal.
Health & Safety Code sec. 11362.5 (West Supp. 2007), was intended

To ensure that seriously ill Californians have the
right to obtain and use marijuana for nedical purposes
where that nedical use is deened appropriate and has
been recommended by a physician who has determ ned that
the person’s health would benefit fromthe use of
marijuana in the treatnent of * * * any * * * jl||ness
for which marijuana provides relief.

ld. sec. 11362.5(b)(1)(A); see also People v. Mwer, supra at
1070. We use the term “nedical marijuana” to refer to marijuana
provi ded pursuant to the statute.
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Corp. Code secs. 5110-6910. (West 1990).2% |Its articles of
i ncorporation stated that it “is organi zed and operated
exclusively for charitable, educational and scientific purposes”
and “The property of this corporation is irrevocably dedicated to
charitabl e purposes”. Petitioner did not have Federal tax-exenpt
status, and it operated as an approxi nmately break-even (i.e., the
anount of its inconme approximated the anmount of its expenses)
community center for nenbers with debilitating di seases.
Approxi mately 47 percent of petitioner’s nmenbers suffered from
Acqui red I mrune Deficiency Syndrone (AIDS); the renainder
suffered fromcancer, nultiple sclerosis, and other serious
illnesses. Before joining petitioner, petitioner’s executive
director had 13 years of experience in health services as a
coordi nator of a statew de programthat trained outreach workers
in AlDS prevention work.

Petitioner operated with a dual purpose. |Its primary
pur pose was to provide caregiving services to its nmenbers. Its
secondary purpose was to provide its nenbers with nedica
marij uana pursuant to the California Conpassionate Use Act of
1996 and to instruct those individuals on how to use nedi cal

marijuana to benefit their health. Petitioner required that each

3 Under California law, public benefit corporations are
organi zed for a public or charitable purpose; they are not
operated for the nutual benefit of their nenbers but for a
broader good. See Knapp v. Palisades Charter Hi gh School,
53 Cal. Rptr. 3d 182, 186 n.5 (C. App. 2007).
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menber have a doctor’s letter recomendi ng marijuana as part of
his or her therapy and an unexpired photo identification card
fromthe California Departnent of Public Health verifying the
authenticity of the doctor’s letter. Petitioner required that
its menbers not resell or redistribute the nedical marijuana
received frompetitioner, and petitioner considered any violation
of this requirenment to be grounds to expel the violator from
menbership in petitioner’s organi zation.

Each of petitioner’s nenbers paid petitioner a nmenbership
fee in consideration for the right to receive caregiving services
and nedical marijuana frompetitioner. Petitioner’s caregivVing
services were extensive. First, petitioner’s staff held various
weekly or biweekly support group sessions that could be attended
only by petitioner’s nenbers. The “wel |l ness group” discussed
heal i ng techni ques and occasionally hosted a guest speaker; the
H V/ Al DS group addressed issues of practical and enotional
support; the wonen’s group focused on wonen-specific issues in
medi cal struggles; the “Phoeni x” group hel ped elderly patients
with lifelong addiction problens; the “Force” group focused on
spiritual and enotional devel opment. Second, petitioner provided
its lowinconme nenbers with daily lunches consisting of sal ads,
fruit, water, soda, and hot food. Petitioner also nade avail abl e
to its nmenbers hygi ene supplies such as toothbrushes, toothpaste,

fem ni ne hygi ene products, conbs, and bottles of bleach. Third,
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petitioner allowed its nenbers to consult one-on-one with a
counsel or about benefits, health, housing, safety, and |egal
i ssues. Petitioner also provided its nenbers with biweekly
massage services. Fourth, petitioner coordinated for its nenbers
weekend soci al events including a Friday night novie or guest
speaker and a Saturday night social with live nusic and a hot
meal . Petitioner also coordinated for its nenbers nonthly field
trips to locations such as beaches, nuseuns, or parks. Fifth,
petitioner instructed its nmenbers on yoga and on topics such as
how to participate in social services at petitioner’s facilities
and how to foll ow nenber guidelines. Sixth, petitioner provided
its menbers with online conputer access and delivered to them
i nformati onal services through its Wb site. Seventh, petitioner
encouraged its nmenbers to participate in political activities.

Petitioner furnished its services at its main facility in
San Francisco, California, and at an office in a community church
in San Francisco. The main facility was approximately 1, 350
square feet and was the site of the daily lunches, distribution
of hygi ene supplies, benefits counseling, Friday and Saturday
ni ght social events and dinners, and conputer access. This
| ocation also was the site where petitioner’s nenbers received
their distribution of medical marijuana; the nedical marijuana
was di spensed at a counter of the main roomof the facility,

taking up approxi mately 10 percent of the main facility. The
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peer group neetings and yoga cl asses were usually held at the
church, where petitioner rented space. Pursuant to the rul es of
the church, petitioner’s menbers were prohibited from bringing
any marijuana into the church. Petitioner also maintained a
storage unit at a third location in San Franci sco. Petitioner
used the storage unit to store confidential nedical records; no
medi cal marijuana was distributed or used there.

Petitioner paid for the services it provided to its nenbers
by charging a nenbership fee that covered, and in the judgnent of
petitioner’s managenent approxi mated, both the cost of
petitioner’s caregiving services and the cost of the nedical
marijuana that petitioner supplied to its nmenbers. Petitioner
notified its nenbers that the nmenbership fee covered both of
t hese costs, and petitioner charged its nenbers no additional
fee. Menbers received frompetitioner a set anmount of nedi cal
marijuana; they were not entitled to unlimted supplies.

On May 6, 2002, petitioner’s board of directors decided that
petitioner would henceforth discontinue all of its activities.
Petitioner thus ceased conducting any activity and filed a “Final
Return” (Form 1120, U.S. Corporation Income Tax Return) for 2002.
This return reported the following itens on the basis of an

accrual nethod of accounti ng:



Gross receipts or sales $1, 056, 833
Less returns and al | owances 8,802
Bal ance 1, 048, 031

Cost of goods sol d:
Inventory at beginning

of year $12, 551
Pur chases 575, 317
Cost of | abor 203, 661
O her costs:

Cash (over/under) $1, 680

Operating supplies 29,077

Program costs 13,026

Total other costs 43,783 43,783
Inventory at end of year

of year - 0-

Total cost of goods sold 835,312 835,312
Gross profit 212,719
Deduct i ons:

Conpensation of officers 14,914
Sal ari es and wages 44,799
Repai rs and nmmi nt enance 1, 456
Rent s 25, 161
Taxes and |icenses 28, 201
Depr eci ation 8, 409
Adverti sing 200
Enpl oyee benefit prograns 24,453
O her deductions:

Accounti ng 5, 086

Aut o and truck 308

Bank charges 1, 097

Comput er expense 961

Dues and subscri ptions 20

Enpl oyee devel opnent

training 1, 940

| nsur ance 7,727

I nternet service

provi der 2,238
Jani tori al 1, 409
Laundry and

cl eani ng 105
Legal and

pr of essi onal 5, 500
Meal s and

entertai nment 402

M scel | aneous 269

O fice expense 4,533

Cut si de services 4,421

Par ki ng and toll 120

Security 2,185

Suppl i es 660

Tel ephone 7,870

Uilities 18,514

Total ot her deductions 65, 365 65, 365
Tot al deducti ons 212,958 212,958
Taxabl e | oss 239

In a notice of deficiency mailed to petitioner on August 4,
2005, respondent disallowed all of petitioner’s deductions and

costs of goods sold, determning that those itens were
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“Expenditures in Connection with the Illegal Sale of Drugs”
wi thin the neaning of section 280E. Respondent has since
conceded this determ nation except to the extent that it relates
to the “Total deductions” of $212,958.4 Respondent has al so
conceded that the expenses underlying the $212,958 of total
deductions are substanti at ed.

The “Total deductions” were ordi nary, necessary, and
reasonabl e expenses petitioner incurred in running its operations
during the subject year. The specific expenses underlying those
deductions are as foll ows:

! The $14, 914 deducted for conpensati on of

officers reflects the salary of petitioner’s
executive director. The executive director worked
50 hours a week for 17 weeks. The executive
director directed petitioner’s overall operations
and was not directly engaged in petitioner’s

provi sion of medical marijuana.

The $44, 799 deducted for salaries and wages
reflects the conpensation of petitioner’s 24 other

enpl oyees. Seven of the 24 enpl oyees were

“ In other words, respondent concedes that the disall owance
of sec. 280E does not apply to costs of goods sold, a concession
that is consistent wwth the casel aw on that subject and the
| egi sl ative history underlying sec. 280E. See Peyton v.

Commi ssioner, T.C Menp. 2003-146; Franklin v. Conmm ssioner, T.C
Meno. 1993-184; Vasta v. Comm ssioner, T.C. Mno. 1989-531; see
also S. Rept. 97-494 (Vol. 1), at 309 (1982).
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involved in petitioner’s provision of nedical
marijuana. The other 17 enpl oyees were invol ved
with petitioner’s provision of caregiving
servi ces.

The $1, 456 deducted for repairs and
mai nt enance refl ects expenses petitioner incurred
to repair and maintain its main facility.

The $25, 161 deducted for rents reflects
$15,000 of rent for the main facility, $5,700 of
rent for the use of the church, and $4, 461 of rent
for the storage unit and a phot ocopier.

The $28, 201 deducted for payroll taxes
reflects petitioner’s liability for the paynent of
payrol | taxes.

The $8, 409 deducted for depreciation reflects
depreciation of petitioner’s property.

The $200 deducted for advertising reflects
the cost of advertising by petitioner, including a
$150 expense for the rental of a booth where
petitioner distributed literature.

The $24, 453 deducted for enpl oyee benefit
prograns reflects the cost of a health insurance
policy that petitioner maintained for its

enpl oyees.
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The $5, 086 deducted for accounting reflects
the fees of petitioner’s accountant.

The $308 deducted for auto and truck reflects
repairs made to a van used to transport nenbers.

The $1, 097 deducted for bank charges reflects
bank service charges petitioner incurred.

The $961 deducted for conputer expense
reflects the cost of purchasing and mai ntai ni ng
conputers petitioner used in its operations.

The $20 deducted for dues and subscriptions
reflects dues petitioner paid to an association
conprising persons performng functions simlar to
t hose of petitioner.

The $1, 940 deducted for enpl oyee devel opnent
training reflects costs petitioner incurred to
train its bookkeeper and managenent team

The $7,727 deducted for insurance reflects
the cost of petitioner’s liability insurance.

The $2, 238 deducted for Internet service
provider reflects the cost of petitioner’s
| nt ernet services.

The $1, 409 deducted for janitorial reflects

the cost of petitioner’s garbage services.
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The $105 deducted for |aundry and cl eaning
reflects costs petitioner incurred to clean and
| aunder napkins used in its food distribution.

The $5,500 deducted for |egal and
professional reflects the fees of petitioner’s
attorney. None of these fees involved any defense
for crimnal prosecution.

The $402 deducted for neals and entertai nnent
reflects costs that petitioner incurred for neals
furnished to its enpl oyees who worked |l ate or |ong
hour s.

The $269 deducted for mscellaneous reflects
m scel | aneous expenses petitioner incurred.

The $4, 533 deducted for office expenses
reflects costs petitioner incurred for office
supplies such as paper and printer toner.

The $4, 421 deducted for outside services
reflects the cost of petitioner’s payroll service
company.

The $120 deducted for parking and tol
reflects petitioner’s reinbursenent to its
enpl oyees who paid parking fees and tolls on

behal f of petitioner.



- 13 -

The $2, 185 deducted for security reflects the
cost of security at the main facility, including

the costs of an al arm conpany and nedi cal service.

The $660 deducted for supplies reflects the

costs petitioner incurred to buy various supplies.

The $7,870 deducted for tel ephone reflects
the cost petitioner incurred for its tel ephone

servi ce.

The $18,514 deducted for utilities reflects
the cost of the gas and electricity petitioner
used at its main facility.

OPI NI ON

The parties agree that during the subject year petitioner
had at | east one trade or business for purposes of section 280E.
According to respondent, petitioner had a single trade or
busi ness of trafficking in nedical marijuana. Petitioner argues
that it engaged in two trades or businesses. Petitioner asserts
that its primary trade or busi ness was the provision of
caregiving services. Petitioner asserts that its secondary trade
or business was the supplying of nmedical marijuana to its
menbers. As to its trades or businesses, petitioner argues, the
deductions for those trades or businesses are not precluded by
section 280E in that the trades or businesses did not involve

“trafficking” in a controll ed substance. Respondent argues that
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section 280E precludes petitioner frombenefiting fromany of its
deduct i ons.

Accrual nmethod taxpayers such as petitioner may generally
deduct the ordinary and necessary expenses incurred in carrying
on a trade or business. See sec. 162(a). Itens specified in
section 162(a) are all owed as deductions, subject to exceptions
listed in section 261. See sec. 161. Section 261 provides that
“no deduction shall in any case be allowed in respect of the
itens specified in this part.” The phrase “this part” refers to
part | X of subchapter B of chapter 1, entitled “Itens Not
Deductible”. “Expenditures in Connection Wth the Illegal Sale
of Drugs” is an itemspecified in part I X. Section 280E
provi des:

No deduction or credit shall be allowed for any

anount paid or incurred during the taxable year in

carrying on any trade or business if such trade or

busi ness (or the activities which conprise such trade

or business) consists of trafficking in controlled

substances (within the neaning of schedule I and Il of

the Controll ed Substances Act) which is prohibited by

Federal law or the |l aw of any State in which such trade

or business is conducted.

In the context of section 280E, marijuana is a schedule |

control | ed substance. See, e.g., Sundel v. Conm ssioner, T.C

Meno. 1998-78, affd. w thout published opinion 201 F.3d 428
(st Cr. 1999). Such is so even when the marijuana is nedi cal

mar i j uana recomrended by a physician as appropriate to benefit



- 15 -

the health of the user. See United States v. Oakl and Cannabi s

Buyers’ Coop., 532 U S. 483 (2001).

Respondent argues that petitioner, because it trafficked in
a controll ed substance, is not permtted by section 280E to
deduct any of its expenses. W disagree. Qur analysis begins
with the text of the statute, which we nust apply in accordance

with its ordinary, everyday usage. See Conn. Natl. Bank v.

Germain, 503 U.S. 249, 253-254 (1992). W interpret that text
with reference to its legislative history primarily to learn the

purpose of the statute. See Conm ssioner v. Soliman, 506 U. S.

168, 174 (1993); United States v. Am Trucking Associ ations,

Inc., 310 U S. 534, 543-544 (1940); Venture Funding, Ltd. v.

Comm ssioner, 110 T.C 236, 241-242 (1998), affd. w thout

publ i shed opinion 198 F.3d 248 (6th Cr. 1999); Trans Gty Life

Ins. Co. v. Conm ssioner, 106 T.C 274, 299 (1996).

Congress enacted section 280E as a direct reaction to the
outcone of a case in which this Court allowed a taxpayer to
deduct expenses incurred in an illegal drug trade. See S. Rept.

97-494 (Vol. 1), at 309 (1982). In that case, Ednpbndson v.

Conmi ssioner, T.C. Menp. 1981-623, the Court found that the

t axpayer was self-enployed in a trade or business of selling
anphet am nes, cocaine, and marijuana. The Court allowed the
t axpayer to deduct his business expenses because they “were nade

in connection with * * * [the taxpayer’s] trade or business and
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were both ordinary and necessary.” [d. In discussing the case
in the context of the then-current |law, the Senate Finance
Commttee stated in its report:

Ordinary and necessary trade or business expenses
are generally deductible in conputing taxable incone.
A recent U S. Tax Court case allowed deductions for
t el ephone, auto, and rental expense incurred in the
illegal drug trade. |In that case, the Internal Revenue
Service chall enged the anount of the taxpayer’s
deduction for cost of goods (illegal drugs) sold, but
did not challenge the principle that such anbunts were
deduct i bl e.

On public policy grounds, the Code nakes certain
ot herwi se ordi nary and necessary expenses incurred in a
trade or business nondeductible in conputing taxable
i ncone. These nondeducti bl e expenses include fines,
illegal bribes and kickbacks, and certain other illegal
paynents. [S. Rept. 97-494 (Vol. 1), supra at 309.]

The report then expressed the follow ng reasons the conmttee
i ntended to change the | aw

There is a sharply defined public policy against
drug dealing. To allow drug dealers the benefit of
busi ness expense deductions at the sane tinme that the
U S and its citizens are losing billions of dollars
per year to such persons is not conpelled by the fact
t hat such deductions are allowed to other, |egal,
enterprises. Such deductions nust be disallowed on
public policy grounds. [Ild.]

The report explained that the enactnent of section 280E has the
foll ow ng effect:

Al |l deductions and credits for amounts paid or
incurred in the illegal trafficking in drugs listed in
the Controll ed Substances Act are disallowed. To
precl ude possi bl e chall enges on constitutional grounds,
the adjustnent to gross receipts with respect to
ef fective costs of goods sold is not affected by this
provision of the bill. [Ld.]
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Section 280E and its legislative history express a
congressional intent to disallow deductions attributable to a
trade or business of trafficking in controlled substances. They
do not express an intent to deny the deduction of all of a
t axpayer’s busi ness expenses sinply because the taxpayer was
involved in trafficking in a controll ed substance. W hold that
section 280E does not preclude petitioner from deducting expenses
attributable to a trade or business other than that of illegal
trafficking in controlled substances sinply because petitioner
also is involved in the trafficking in a controll ed substance.
Petitioner argues that its supplying of nmedical nmarijuana to
its menbers was not “trafficking” within the neaning of section
280E. W disagree. W define and apply the gerund “trafficking”
by reference to the verb “traffic”, which as relevant herein
denotes “to engage in commercial activity: buy and sel
regularly”. Wbster’s Third New International Dictionary 2423
(2002). Petitioner’s supplying of nmedical marijuana to its
menbers is wthin that definition in that petitioner regularly
bought and sold the marijuana, such sales occurring when

petitioner distributed the nedical marijuana to its nmenbers in
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exchange for part of their nenbership fees.® Accord United

States v. Oakl and Cannabi s Buyers’' Coop., supra at 489.

We now turn to anal yze whet her petitioner’s furnishing of
its caregiving services is a trade or business that is separate
fromits trade or business of providing nedical marijuana.
Taxpayers may be involved in nore than one trade or business,

see, e.g., Hoye v. Comm ssioner, T.C Menp. 1990-57, and whet her

an activity is a trade or business separate from another trade or
business is a question of fact that depends on (anong ot her
t hi ngs) the degree of economc interrelationship between the two

undertakings, see Collins v. Conmm ssioner, 34 T.C 592 (1960);

sec. 1.183-1(d)(1), Inconme Tax Regs. The Conm ssioner generally
accepts a taxpayer’s characterization of two or nore undert akings
as separate activities unless the characterization is artificial
or unreasonable. See sec. 1.183-1(d)(1), Incone Tax Regs.

We do not believe it to have been artificial or unreasonable
for petitioner to have characterized as separate activities its

provi sion of caregiving services and its provision of nedical

> In support of its position, petitioner relies upon Raich
v. Ashcroft, 352 F.3d 1222, 1228 (9th Cr. 2003), vacated and
remanded sub nom Gonzales v. Raich, 545 U.S. 1 (2005), where the
Court of Appeals for the Ninth Crcuit reasoned that the use of
medi cal marijuana is “different in kind fromdrug trafficking”.
Petitioner’s reliance on that reasoning is m staken. The U. S.
Suprene Court rejected the reasoning in Gonzales v. Raich, supra
at 26-28, 31-33, holding that the Controll ed Substances Act
applied to individuals within the purview of California s nedical
marijuana | aw.
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marijuana. Petitioner was regularly and extensively involved in
t he provision of caregiving services, and those services are
substantially different frompetitioner’s provision of nedical
marijuana. By conducting its recurring discussion groups,
regularly distributing food and hygi ene supplies, advertising and
maki ng avail abl e the services of personal counsel ors,
coordi nating social events and field trips, hosting educational
cl asses, and providing other social services, petitioner’s
caregi ving business stood on its own, separate and apart from
petitioner’s provision of nmedical marijuana. On the basis of al
of the facts and circunstances of this case, we hold that
petitioner’s provision of caregiving services was a trade or
busi ness separate and apart fromits provision of nedical
mar i j uana.

Respondent argues that the *“evidence indicates that
petitioner’s principal purpose was to provide access to
marijuana, that petitioner’s principal activity was providing
access to marijuana, and that the principal service that
petitioner provided was access to marijuana * * * and that all of
petitioner’s activities were nerely incidental to petitioner’s
activity of trafficking in marijuana.” W disagree.
Petitioner’s executive director testified credibly and w thout
contradiction that petitioner’s primary purpose was to provide

caregiving services for terminally ill patients. He stated:
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“Right fromthe start we considered our primary function as being
a community center for seriously ill patients in San Franci sco.
And only secondarily as a place where they could access their
medi ci ne.” The evi dence suggests that petitioner’s operations
were conducted with that primary function in mnd, not with the
princi pal purpose of providing marijuana to nmenbers.

As stated by the Board of Tax Appeals in Al verson v.

Commi ssioner, 35 B.T. A 482, 488 (1937): “The statute is not so

restricted as to confine deductions to a single business or

princi pal business of the taxpayer. A taxpayer nmay carry on nore

t han one trade or business at the sane tine.” Moreover, as the
Suprene Court has observed in the context of illegal,
nondeducti bl e expenditures: “It has never been thought * * *

that the nmere fact that an expenditure bears a renpote relation to

an illegal act nmakes it non-deductible.” Comm ssioner V.

Hei ni nger, 320 U. S. 467, 474 (1943).

Respondent relies heavily on his assertion that
“Petitioner’s only inconme was frommarijuana-related matters,
except for a couple of small donations”. The record does not
support that assertion, and we decline to find it as a fact.
| ndeed, the record | eads us to make the contrary finding that
petitioner’s caregiving services generated inconme attributable to
those services. In making this finding, we rely on the testinony

of petitioner’s executive director, whomwe had an opportunity to
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hear and view at trial. W found his testinony to be coherent
and credible, as well as supported by the record. He testified
that petitioner’s nmenbers paid their nmenbership fees as
consideration for both caregiving services and nedi cal marijuana,
and respondent opted not to chall enge the substance of that
testinony. Wile a nenber may have acquired, in return for his
or her paynent of a nenbership fee, access to all of petitioner’s
goods and services w thout further charge and w thout explicit
differentiation as to the portion of the fee that was paid for
goods versus services, we do not believe that such a fact
establishes that petitioner’s operations were sinply one trade or
business. As the record reveals, and as we find as a fact,
petitioner’s managenent set the total amount of the nenbership
fees as the anmount that managenent consciously and reasonably

j udged equal ed petitioner’s costs of the caregiving services and
the costs of the nedical marijuana.

G ven petitioner’s separate trades or businesses, we are
required to apportion its overall expenses accordingly.
Respondent argues that “petitioner failed to justify any
particular allocation and failed to present evidence as to how
* * * [petitioner’s expenses] should be allocated between
marijuana trafficking and other activities.” W disagree.
Respondent concedes that many of petitioner’s activities are

| egal and unrelated to petitioner’s provision of nedical
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marijuana. The evidence at hand permts an all ocation of
expenses to those activities. Although the record may not |end
itself to a perfect allocation with pinpoint accuracy, the record
permts us with sufficient confidence to allocate petitioner’s
expenses between its two trades or businesses on the basis of the
nunber of petitioner’s enployees and the portion of its
facilities devoted to each business. Accordingly, in a manner
that is nost consistent with petitioner’s breakdown of the
di sputed expenses, we allocate to petitioner’s caregiving
services 18/ 25 of the expenses for salaries, wages, payrol
t axes, enpl oyee benefits, enployee devel opnment training, neals
and entertai nment, and parking and tolls (18 of petitioner’s 25
enpl oyees did not work directly in petitioner’s provision of
medi cal marijuana), all expenses incurred in renting facilities
at the church (petitioner did not use the church to any extent to
provi de nmedi cal marijuana), all expenses incurred for “truck and
auto” and “laundry and cl eaning” (those expenses did not relate
to any extent to petitioner’s provision of nedical marijuana),
and 9/10 of the remaining expenses (90 percent of the square
footage of petitioner’s main facility was not used in

petitioner’s provision of nmedical marijuana).® W disagree with

6 Wiile we apportion nost of the $212,958 in “Total
deductions” to petitioner’s caregiving services, we note that the
costs of petitioner’s nedical marijuana business included the
$203,661 in | abor and $43,783 in other costs respondent conceded

(continued. . .)
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respondent that petitioner nust further justify the allocation of
its expenses, reluctant to substitute our judgnent for the
judgnent of petitioner’s managenent as to its understandi ng of
t he expenses that petitioner incurred as to each of its trades or

busi nesses. Cf. Boyd Gam ng Corp. v. Comm ssioner, 177 F.3d 1096

(9th Gr. 1999), revg. T.C Menp. 1997-445.
Al'l arguments by the parties have been considered. W have
rejected those argunents not discussed herein as without nerit.

Accordi ngly,

Deci sion will be entered

under Rul e 155.

5(...continued)
to have been properly reported on petitioner’s tax return as
attributable to cost of goods sold in the nedical marijuana
busi ness.



